_Jlo

T
|

*79-

BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of )
)
CGEORGE  KEPHART )

For Appel |l ant: CGeorge Kephart, in pro. per.

For Respondent: Bruce W Wal ker
Chi ef Counsel

Paul J. Petrozzi
Counsel

OPI1 NI ON

This appeal is made pursuant to section 18594 of
the Revenue and Taxation Code trom the action of the Franchise
Tax Board on the protest of George Kephart against a proposed

assessnment of additional personal incone tax in the anmount of
$124.54 for the year 1975.
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The issue Presented I s whether appellant qualified
as a head of household for the year 1975.

Appellant separated fromhis wife in Decenber 1974,
and lived apart from her throughout the year 1975. An inter-
| ocutory decree of dissolution was filed in Decenber 1975,
and the final dissolution decree was entered in April 1976.
During 1975; avpellant fully supported his nother, who resided
with appellant and was naned by appellant as his 3ualifying
dependent for head of househol d purposes. Respondent denied
t he claimed.status on the ground that appellant's nother was
not a qualifying dependent within the neaning of the applicable
statutes. However, appellant was allowed a dependent exenption
credit for his nother. After appellant's protest was deni ed,
he filed this tinmely appeal.

section 17042 of the Revenue and Taxation Code pro-

vides that in order to claimhead of household status, an

i ndi vidual nust be unmarried and maintain a home which is the
Brincipal pl ace of abode of a qualifying dependent, who may

e the taxpayer's parent. (Rev. & Tax. Code, § 17042, subd.
(b) .) For purposes of this section, "unnarried" neans that

t he taxpaver nmust be legally separated from his spouse under
a final decree of divorce or a decree of separate maintenance.
(Cal. Admin. Code, tit. 18, reg. 17042-17043, subd. (a)(D).)
Appellant's interlocutory decree of dissolution clearly does
not nmeet this requirement.

Furthermore, appellant did not qualify for head of
househol d status under Revenue and Taxation Code section 17173,
subdi vi sion "(c), which extended the benefits of that status to
certain married individuals for taxable years beginning on or
after January 1, 1974. That subdivision provides in rel evant
part as follows:

(c) 1f--

(1) An individual who is married ... and who
files a, separate return maintains as his hone a
househol d which constitutes for nore than one-half
of the taxable year the principal place of abode of
a dependent.(A) who ... is a son, stepson, daugh-
ter, or stepdaughter of the individual, and (B) with
respect to whom such individual is entitled to a
credit for the taxable year under Section 17054,

(2) Such individual furnishes over half of the cost

of maintaining such household during the taxable
year-, and
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(3) During the entire taxable year such individual's
spouse is not a member of such househol d, such indi-
vidual shall not be considered as narried.

Wiile it appears that appellant metrequirenments (2) and (3)

cited directly above, his nother is not a qualifying dependent
as described in subdivision (c) Ll). All three conditions nust

be satisfied in order to'claimhead of household status and,

unfortunately, appellant sinply did not nmeet the statutory
requirenents.

~ Accordingly, respondent's action in this matter nust
be sust ai ned.

ORDER

Pursuant to the views expressed in the opinion of

the board on file in this proceeding, and good cause appearing
t heref or,

| T 1S HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation Code,
that the action of the Franchise Tax Board on the protest of
George Kephart against a proposed assessment of additiona
personal 1ncome tax in the anount of $124.54 for the year
1975, be and the same is hereby sustained.

Done at Sacranento, California, this 10th day of

Apri | » 1979, by the State Board of Equalization.
<::D%‘2;“§§ZifiZi§%%z;EZ:i?ak Chai r man
, Menber
: 4//A 9% o | ’ Nerrber'

, Menmber
-, Member
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